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II. STATEMENT OF THE CASE
A. Nature of the Case

Thomas Kralovec is appealing from a conviction and sentence for a single
count of battery on a police/peace officer or sheriff, I.C. §§ 18-915(2) and 18-903. R
233-36. Relief should be granted for three reasons.
First, the evidence was not constitutionally sufficient to support the
conviction. The State alleged that Mr. Kralovec kicked Deputy Michaelson while in
the holder cell of the booking area of the Ada County Jail being restrained by four
deputies. However, the video from the jail recorded the entire encounter and
conclusively shows that Mr. Kralovec did not kick the deputy and that even if his
leg could have moved (which it did not) there could not have been the necessary
intent, both because his leg would have moved without his will once the pressure
holding it in a "leg trap" was released and also because his head was jammed up in
the corner of the cell and he could not see Deputy Michaelson behind him.
In the alternative, relief should be granted because the District Court erred
in admitting, over objection, an audio recording of Mr. Kralovec's arrest for resisting
and obstructing and transport to the jail. The Court erroneously concluded that
this evidence was admissible res gestae evidence or in the alternative admissible
IRE 404(b) evidence to prove intent. The evidence was not necessary to providing
the jury a complete account of the alleged offense, it was not probative of Mr.
Kralovcc's intent toward Deputy Michaelson, and whatever minimal probative
value it had was substantially outweighed by the unfair prejudice it created against

Mr. Kralovec and in favor of law enforcement.
Lastly, the District Court abused its discretion in sentencing Mr. Kralovec. A
different judge presided over trial than presided over sentencing. Mr. Kralovec
asked the sentencing judge to review the trial transcript and exhibits before
imposing sentence, but the judge refused. The failure to review these materials
prior to imposing sentence was an abuse of discretion. Moreover, the State cannot
show that the error was harmless beyond a reasonable doubt.

B. Procedural History
The State charged Mr. Kralovec with a single count of battery on a
police/peace officer or sheriff, in violation of LC. §§ 18-915(3), 18-903, for using his
leg to kick Deputy Michaelson in the shoulder. R 34-35.
Mr. Kralovec initially moved to consolidate this case with a Boise City
misdemeanor case. R 43-44. The State objected, arguing that "These criminal
actions, although possibly occurring on the same day, did not originate out of the
'same act or transaction' or two or more 'acts or transactions connected together."'
The State further asserted that the actions did not involve the same witnesses and
that the conduct charged by the two "is entirely distinct." R 47-48. Mr. Kralovec
ultimately withdrew the motion. R 82.
The State then provided notice of its intent to use IRE 404(b) evidence in this
felony case, specifically evidence from the city misdemeanor case to demonstrate
knowledge and intent. R 85-87. Mr. Kralovec objected arguing that the evidence
was not relevant and to the extent that it was relevant, its probative value was
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substantially outweighed by its prejudicial effect. R 108-115. The District Court,
Judge Jason Scott, allowed the evidence, holding that Mr. Kralovec's drunken and
belligerent conduct, including threats to the Boise City officer during their
encounter and his transportation to the jail was res gestae evidence as to Mr.
Kralovec's behavior at the jail. R 149. The Court further held the evidence
admissible under IRE 404(b) as evidence of intent, the probative value of which was
not substantially outweighed by the danger of unfair prejudice. R 150.
The State then filed an amended information correcting the statute number.
R 163-164; Trial Tr. p. 11, ln. 5-10.
Senior Judge Renae Hoff presided over the trial in which Mr. Kralovec was
found guilty. Trial Tr. p. 9, ln. 4; p. 508, ln. 15-p. 510, ln. 10.
Judge Scott then imposed a sentence of one year fixed followed by four
indeterminate, suspended the sentence, and placed Mr. Kralovec on probation for a
term of five years. R 220-226. Prior to sentencing, Mr. Kralovec asked Judge Scott
to review the trial transcripts and exhibits, but he refused to do so. R 218; Trial Tr.
p. 118, ln. 15-p. 119, ln. 2.
Judge Scott further imposed $38,427.50, payable to Intermountain Claims.
Augmented Record, Memorandum Decision and Order Awarding Restitution, filed
April 29, 2015.
This appeal timely follows. R 233-236.
C. Statement of Facts

Thomas Kralovec was arrested by Boise City Officer Miller and transported
3

to the Ada County Jail. Trial Tr. p. 423, ln. 11-p. 428, ln. 25. Over objection the
State introduced the audio recording of the arrest and transportation during which
Mr. Kralovec, who had been walking in traffic on State Street in Boise on a snowy
night, is clearly drunk, rude, and belligerent. At times, Mr. Kralovec curses and
voices insults and threats to Officer Miller and his police car. However, none of the
insults and threats are to anyone else or to police or law enforcement in general.
State's Exhibit 6. Further, Mr. Kralovec did not strike or do any violence to Officer
Miller. Trial Tr. p. 429, ln. 7-11.
When they arrived at the jail, Deputies Michaelson, Torres, and Thompson
met Mr. Kralovec. Trial Tr. p. 166, ln. 20-24. Deputy Michaelson started talking to
Mr. Kralovec to take his attention off of Officer Miller. Trial Tr. p. 289, ln. 5-10.
Deputy Thompson decided that Mr. Kralovec needed to be moved to a holding cell so
he and Deputy Michaelson walked him there. Trial Tr. p. 291, ln. 19-p. 292, ln. 10.
Mr. Kralovec cooperated in walking to the cell although he kept yelling. Trial Tr. p.
292, ln. 22-p. 293, ln. 5.
The holder cell contains a long concrete bench, a stainless steel toilet/sink
combination, and a camera mounted over the toilet. Trial Tr. p. 146, ln. 21-25.
Once Mr. Kralovec was in the cell, Deputy Thompson asked him to kneel on
the bench and he "kneeled right down." Trial Tr. p. 295, ln. 3-10.
Officer Michaelson was called out of the cell because he had failed to put on
gloves. Officer Torres stepped into his place. Trial Tr. p. 170, ln. 20-25. In
addition, Deputy Ambrosek entered the cell. Trial Tr. p. 171, ln. 1-3. As shown in
4

State's Exhibits 1 and 1-1 through 1-23, the deputies are all larger and apparently
stronger men than Mr. Kralovec.
Mr. Kralovec was upset and unhappy about being searched. He turned his
head toward Officer Torres and Officer Thompson told him to turn it back towards
Officer Thompson so that he could not spit on or head butt Officer Torres. Mr.
Kralovec did not immediately turn his head, so Officer Thompson "actually had to
turn his head back towards me." Trial Tr. p. 295, ln. 15-23.
At this point, as shown in State's Exhibit 1-4, Mr. Kralovec had his head up
against the wall. While he did not resist having his head turned by Officer
Thompson, he was trying to pull away from the wall, so Officer Thompson placed
his hand between Mr. Kralovec's shoulder blades and pushed him into the wall.
Trial Tr. p. 297, ln. 3-10. His face was pressed against the concrete. Trial Tr. p.
313, ln. 8-9.
When Deputy Ambrosek entered the cell, the officers "just laid [Mr. Kralovec]
down onto the bench." Trial Tr. p. 299, ln. 3-9.
Deputy Thompson was up against the wall on Mr. Kralovec's left side. Mr.
Kralovec's head was turned toward Deputy Thompson with the deputy "controlling
his left arm and hand." Trial Tr. p. 300, ln. 6-12. Deputy Torres was on the
opposite side of Deputy Thompson, "handling the right side of his person." Trial Tr.
p. 300, ln. 22-23; p. 331, ln. 7-9. Deputy Ambrosek "dealt with the feet and legs."
Trial Tr. p. 331, ln. 18-21. Mr. Kralovec's face was about 3-4 inches away from the
corner of the cell. Trial Tr. p. 316, ln. 17-19.
5

Deputy Ambrosek removed Mr. Kralovec's shoes and socks. Trial Tr. p. 255,
ln.

11. When he began doing that, Mr. Kralovec yelled out "I have a needle in my

sock." Everyone stopped. Then Mr. Kralovec laughed and said, "I don't have any
needles you dumb fucks." Trial Tr. p. 301, ln. 2-20.
Deputy Ambrosek then put Mr. Kralovec's legs in a "figure four leg trap."
Trial Tr. p. 255, ln. 5-11. The deputy described the trap this way:
Okay. So if an individual is laying on their stomach they would have
their two legs hanging out behind them. You would take one leg and
cross it over to the other one, placing the ankle and the foot into the
back of the knee joint area. And then you would bring that foot up and
bring it back towards the top of their back applying pressure to the
other leg to hold it in place.
Trial Tr. p. 278, ln. 14-22.
In Mr. Kralovec's case, Deputy Ambrosek put Mr. Kralovec's right foot in the
knee joint of his left leg and then pulled Mr. Kralovec's left leg up. The Deputy then
put his own foot on top of Mr. Kralovec's left leg. Trial Tr. p. 280, In. 17-p. 281, ln.

5.
Deputy Ambrosek described the theory for how much pressure to apply to a
person's legs in the trap:
You gauge the pressure by the resistance of the defendant or the
person in the holding cell. If you put too much pressure you are going
to cause him to continue to want to fight more. So you are looking for
that balance point where you have control but you are not causing a
fight or flight in the subject causing them to want to struggle more
because they feel like they are being crushed.
Trial Tr. p. 259, ln. 11-19.
At this point Deputy Michaelson had re-entered the cell. Trial Tr. p. 259, In.
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25-p. 260, ln. 2. Sergeant Grunewald was outside observing. Trial Tr. p. 173, ln.
18-19. Further, Deputy Porter had stepped into the cell to collect Mr. Kralovec's
property as it was removed. Trial Tr. p. 178, ln. 11-13.
Deputy Michaelson moved to a position in between Deputies Ambrosek and
Torres, squatting near Mr. Kralovec's right hip. Trial Tr. p. 179, ln. 17-25.
The deputies continued their search of Mr. Kralovec, and Mr. Kralovec
continued to struggle trying to move away from them. Trial Tr. p. 303, ln. 17-24.
"He wanted his hands out of the cuffs and he wanted to get free from us." Trial Tr.
p. 304, ln. 3-4.
Deputy Michaelson "holler[ed] 'Stop resisting."' Trial Tr. p. 304, ln. 20-21.
And, this made Mr. Kralovec tense up more and yell, "I will show you resisting."
Trial Tr. p. 305, ln. 8-10. (Deputy Torres testified that he did not hear Mr. Kralovec
make this comment rather he heard him just continue to yell profanity. Trial Tr. p.
334, ln. 20-p. 335, ln. 6.) Deputy Thompson responded by moving Mr. Kralovec
farther forward toward the corner of cell through putting more pressure on his
shoulder. Trial Tr. p. 305, In. 13-14. Eventually, Mr. Kralovec's face was right up
against the corner. Trial Tr. p. 316, ln. 17-19.
At this time, the search was completed and the deputies needed to remove
the cuffs and Mr. Kralovec's coat and leave him alone in the cell. Trial Tr. p. 261,
ln. 13-p. 263, ln. 4. Deputy Ambrosek had the handcuff key in his shirt. Trial Tr. p.
263, ln. 4-p. 264, ln. 4. In reaching for the key, Deputy Ambrosek released some of
the pressure on his leg that had been holding Mr. Kralovec's legs in the figure four
7

trap. Trial Tr. p. 265, ln. 13-18. As Deputy Ambrosek released the pressure on the
trap, Mr. Kralovec's leg "loosened." Trial Tr. p. 265, ln. 13-18; p. 305, ln. 23-24.
Deputy Ambrosek testified that he had maintained two points of pressure on
Mr. Kralovec's right leg

one with the top of the deputy's foot holding Mr.

Kralovec's right leg in and the other, the with the top of the deputy's knee as he
used it to push Mr. Kralovec's left knee to apply pressure to Mr. Kralovec's right leg
to hold it in. Trial Tr. p. 266, ln. 8-14.
At the release of some of this pressure, Deputy Ambrosek testified that he
felt a sudden movement wherein Mr. Kralovec's right leg kicked out, bringing Mr.
Kralovec's foot across Deputy Ambrosek's body where it knocked his mike loose
from its clip on his shirt. Trial Tr. p. 265, ln. 19-22. Deputy Ambrosek testified he
immediately looked at Deputy Michaelson because he had been standing where Mr.
Kralovec's foot would have next traveled. Deputy Michaelson had a stricken
abnormal look on his face. Trial Tr. p. 267, ln. 6-11. All the deputies surged onto
Mr. Kralovec and Deputy Ambrosek told him that he had just picked up another
charge for kicking a deputy. Trial Tr. p. 23-p. 268, ln. 15. Mr. Kralovec did not stop
his struggling and said that he did not care. Trial Tr. p. 268, ln. 16-18; p. 308, ln.
12-21.
The deputies then successfully removed the handcuffs and Mr. Kralovec's
coat and left the cell. Trial Tr. p. 183, ln. 9-13. Outside the cell, it was obvious that
Deputy Michaelson's shoulder was injured and he was sent to the hospital. Trial Tr.
p. 191, ln. 2-23. Sometime later, he had shoulder surgery. Trial Tr. p. 407, ln. 1-2.
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Inside the cell, Mr. Kralovec laid still for a moment and then continued to
yell and even pounded the door. State's Exhibits 1 and 1-16 through 1-19. The next
day, Mr. Kralovec telephoned his mother and told her that he blacked out from
anger, not alcohol, and that he should not have been arrested. State's Exhibit 3.
Sergeant Grunewald did not see a kick. Rather, he saw all the deputies
suddenly surge forward in one mass and increase the pressure on Mr. Kralovec. To
him that indicated that they felt they were starting to lose control or were
uncomfortable. Trial Tr. p. 181, ln. 23-p. 182, ln. 20.
Deputy Ambrosek testified that he saw Mr. Kralovec's leg go out when he
loosened the pressure on it in order to get the handcuff key. Trial Tr. p. 265, ln. 1323. But, he did not see Mr. Kralovec actually kick Deputy Michaelson. Rather, he
just assumed that Deputy Michaelson was kicked because of the look on his face.
Trial Tr. p. 283, ln. 18-p. 284, ln. 1. Moreover, Deputy Ambrosek testified that it
was possible that he (Deputy Ambrosek) hit Deputy Michaelson's left arm or pushed
it or struck it during the surge forward. Trial Tr. p. 284, ln. 2-15.
Deputy Thompson testified that something ioosened in Mr. Kraiovec's leg
area, but "what happened, I wasn't exactly sure." Trial Tr. p. 305, ln. 23-p. 306, ln.
4.

Deputy Torres testified that he saw something moving quickly out of the
corner of his eye and he saw Deputy Michaelson holding one of Mr. Kralovec's feet.
Trial Tr. p. 335, ln. 19-p. 336, ln. 4; p. 344, ln. 10-24. He did not testify that he saw
a kick, but he did testify that Mr. Kralovec may not have been able to see behind
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himself while his face was in the corner. Trial Tr. p. 344, ln. 1-5.
Deputy Michaelson testified that he was positive that he was kicked by Mr.
Kralovec's foot. Trial Tr. p. 377, ln. 4-7.
Deputy Porter was not called by the State to give her testimony. Trial Tr.
Deputy Michaelson testified that he was kicked in the front of his left
shoulder. Trial Tr. p. 382, ln. 2-4. The kick was either with the top or the toes of
Mr. Kralovec's foot. Trial Tr. p. 401, ln. 12-21. In response, the deputy immediately
grabbed Mr. Kralovec's foot. Trial Tr. p. 378, ln. 8-15. He testified that State's
Exhibits 1-9 through 1-12 show his shoulder moving back to his left as a result of
the kick, although they do not show the kick itself. Trial Tr. p. 382, ln. 6-p. 384, ln.
21. He also testified that Deputy Ambrosek never kneeled on him or got on top of
his shoulder. Trial Tr. p. 387, ln. 19-24.
However, the video, State's Exhibit 1, contradicts Deputy Michaelson's
testimony. It shows clearly that there was no kick and that Deputy Michaelson was
injured by Deputy Ambrosek, not Mr. Kralovec. When run at 1/4 speed beginning
at 23:36:51.821, the video shows Mr. Kralovec being held in the figure four trap by
Deputy Ambrosek who has his left foot on the bench behind Mr. Kralovec's legs.
The deputy is leaning forward putting his weight into Mr. Kralovec's pinned legs
with his left hand blocking any movement of Mr. Kralovec's bare foot. Deputy
Torres is squatting down by Mr. Kralovec's right arm and Deputy Michaelson is
standing watching. At 23:36:54.488, while Deputy Michaelson is still standing back
away from the bench, Mr. Kralovec's foot has begun to move to the right, and
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Deputy Ambrosek is no longer blocking it with his hand. However, Mr. Kralovec's
legs remain in the figure four trap configuration. At 23:36:55.555, Deputy
Ambrosek grabs Mr. Kralovec's foot. At 23:36:57.155, Deputy Michaelson, still
standing back a bit from the bench, leans forward to also grab Mr. Kralovec's foot.
At 23:37:00.488, Deputy Ambrosek has one hand on each of Mr. Kralovec's feet.
Deputy Michaelson, who has squatted down, but is still several inches from the
bench, has his hand around Mr. Kralovec's outside foot. Deputy Ambrosek is clearly
bent forward and applying weight through his arms to both of Mr. Kralovec's feet
which remain in the figure four trap. At 23:37:01.955, Deputy Ambrosek has
pushed Mr. Kralovec's feet up closer to Mr. Kralovec's back and Deputy Michaelson
continues his grip on Mr. Kralovec's outer foot with his left hand and is holding Mr.
Kralovec's leg with his right. At 23:37:03.155, both Deputy Ambrosek and Deputy
Michaelson lean forward and Deputy Michaelson's upper left shoulder hits the
outside of Deputy Ambrosek's upper right arm. At 23:37:03.688, Deputy
Michaelson has pulled back from Deputy Ambrosek's upper arm and both men still
have hold of Mr. Kraiovec's legs and feet. At 23:37:08.221, Deputy Michaelson
leans back to hand Deputy Porter an item taken from Mr. Kralovec and the camera
clearly shows both he and Deputy Ambrosek holding Mr. Kralovec's foot. At
23:37:22.355, Deputy Michaelson and Deputy Ambrosek still both clearly have hold
of Mr. Kralovec's foot. At 23:37:25.555, they both push Mr. Kralovec's foot sharply
towards the wall. And, at 23:37:26.221, Deputy Michaelson releases Mr. Kralovec's
foot and leans away from the bench to hand another item to Deputy Porter. At
1I

23:37:29.538, Deputy Michaelson again grabs Mr. Kralovec's foot with his left hand.
At 23:37:40.405, Deputy Michaelson still holds Mr. Kralovec's foot. At 23:37:48.271,
Deputy Ambrosek has removed his hands from Mr. Kralovec and is getting the
handcuff key from his shirt. Deputy Michaelson continues to hold onto Mr.
Kralovec's foot. At 23:37:59. 738, Deputy Michaelson moves forward and again hits
his left shoulder against Deputy Ambrosek's upper right arm. At 23:37:59.871,
Deputy Ambrosek pushes his arm backwards into Deputy Michaelson's shoulder.
At 23:38:00.538, Deputy Ambrosek moves forward and Deputy Michaelson moves
backward away from Deputy Ambrosek's shoulder. The video clearly shows Mr.
Kralovec's foot still being held by Deputy Michaelson's blue gloved hand. At
23:38:01.338, Deputy Michaelson still holding Mr. Kralovec's foot, pushes it down
toward the bench. At 23:38:04.405, Sergeant Grunewald enters the cell and again,
Deputy Michaelson can clearly be seen holding Mr. Kralovec's foot. At
23:38:14.803, Sergeant Grunewald leaves the cell and Deputy Michaelson continues
his grip on Mr. Kralovec's foot. At 23:38:32.138, Deputy Michaelson's left shoulder
again touches Deputy Ambrosek's upper right arm and again Deputy Ambrosek
pushes Deputy Michaelson back by pushing his arm into Deputy Michaelson's
shoulder. At 23:38:37.071, Deputy Michaelson still is holding Mr. Kralovec's foot.
At 23:38:41.871, Deputy Ambrosek hands the handcuffs to Deputy Porter. At
23:39:00.405, Deputy Michaelson releases Mr. Kralovec's foot to assist in passing
his coat to Deputy Porter. At 23:39:10.271, Deputy Michaelson stands and leaves
the cell.
12

The video shows no kick. Rather, working in close quarters, Deputy
Michaelson's left shoulder and Deputy Ambrosek's upper right arm collide three
times and twice Deputy Ambrosek pushes his arm against Deputy Michaelson's
shoulder.
The District Court denied the defense Rule 29 motion for an acquittal. Trial
Tr. p. 438, ln. 9-p. 439, ln. 8. However, the Court also denied the State's request to
delete a lesser included resisting and obstructing instruction. The Court stated:
But it does not appear from my view of the evidence, which I think is a
reasonable view, that the defendant, if he kicked Officer Michaelson,
knew he was kicking him.
Trial Tr. p. 448, ln. 11-14.
Based upon this evidence, the jury convicted Mr. Kralovec. R 211.

III. ISSUES PRESENTED FOR REVIEW
A. Did the State present constitutionally sufficient evidence? United States
Const. Amends. 5 and 14; Idaho Const. Art. I, § 13.

B. Did the District Court err in admitting the audio evidence of Mr.
Kralovec's encounter with and transportation by Officer Miller as res gestae and
intent evidence under IRE 404(b)? The audio evidence, in the State's own
description, was not the "same act or transaction" or two or more "acts or
transactions connected together" and did not involve the same witnesses and was
"entirely distinct." Even if the evidence had been of some limited probative value
either as res gestae or intent that value was substantially outweighed by its
prejudicial effect. IRE 401, 403, 404(b).
13

C. Did the sentencing judge who did not preside over the trial abuse his
discretion in refusing to review the trial transcripts and exhibits prior to
sentencing?

IV. ARGUMENT
A. The Evidence Was Insufficient
Mr. Kralovec's conviction must be vacated and a judgment of acquittal
entered because the State failed to carry its burden of proof in two ways. First, the
State failed to present sufficient evidence to establish that Mr. Kralovec kicked or
even touched Deputy Michaelson's shoulder with his foot. Second, the State failed
to present any proof that even if Mr. Kralovec's foot had touched Deputy
Michaelson's shoulder, that he intentionally kicked him.
Due process requires that no person be convicted except upon proof beyond a
reasonable doubt of every element of the offense. In re Winship, 397 U.S. 358, 361
90 S.Ct. 1068, 1071 (1970); Jackson v. Virginia, 443 U.S. 307, 315-6, 99 S.Ct. 2781,
2787 (1979).
In an appeal challenging the sufficiency of the evidence, a guilty verdict will
be overturned when there is not substantial evidence upon which a reasonable trier
of fact could have found that the prosecution sustained the burden of proving the
essential elements beyond a reasonable doubt. State v. Warburton, 145 Idaho 760,
761-2, 185 P.3d 272, 273-4 (Ct.App. 2008), citing State v. Herrera-Brito, 131 Idaho
383, 385, 957 P.2d 1099, 1101 (Ct.App. 1998); State v. Knutson, 121 Idaho 101, 104,
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822 P.2d 998, 1001 (Ct.App. 1991). The appellate court does not substitute its view
for that of the trier of fact as to the credibility of the witnesses, the weight to be
given to the testimony, and the reasonable inferences to be drawn from the
evidence. Id., citing Knutson, 121 Idaho at 104, 822 P.2d at 1001; State v. Decker,
108 Idaho 683, 684, 701 P.2d 303, 304 (Ct.App. 1985). And, the evidence is
considered in the light most favorable to the State. Id., citing Herrera-Brito, 131
Idaho at 385, 957 P.2d at 1101; Knutson, 121 Idaho at 104, 822 P.2d at 1001.
However, if the evidence is not sufficient to support the conviction, the defendant is
entitled to an acquittal. Herrera-Brito, supra. See also, State v. Curry, 153 Idaho
394, 396-97, 283 P.3d 141, 143-44 (Ct.App. 2012).
Viewing the video from the holder cell, it is clear that Mr. Kralovec did not
kick Deputy Michaelson. It is also clear that Deputy Michaelson's shoulder was
injured through inadvertent repeat contact with Deputy Ambrosek. Absent a kick,
there can be no battery. I.C. §§ 18-903, 18-915. Because the video shows no kick,
the State did not present substantial evidence from which a reasonable trier of fact
could have found battery beyond a reasonable doubt.
But even if Mr. Kralovec's foot had touched Deputy Michaelson's shoulder,
the evidence nonetheless is insufficient. Battery requires willful and unlawful use
of force; actual, intentional and unlawful touching or striking; or unlawful and
intentional causing of bodily harm. I.C. § 18-903. This requires proof of an intent
to cause a touching or striking of the victim. State v. Billings, 137 Idaho 827, 830,
54 P.3d 470, 473 (Ct.App. 2002).
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Here, the deputies had Mr. Kralovec's legs in a trap - they had crossed his
legs and were pushing them up towards his torso with force trying to find the
balance between causing enough pain to make Mr. Kralovec submit while not
causing so much pain that he felt "crushed" so that his only response could be to
fight harder to escape. Mr. Kralovec's legs were being held in an unnatural position
through pressure applied forcefully by the deputies. If that pressure were to be
released (which the video shows it was not), Mr. Kralovec would not have been able
to keep his legs in the painful position. Rather, without his will, his legs would
have moved out of the trap. The State did not and could not present substantial
evidence that any movement of Mr. Kralovec's legs out of the trap was willful or
intentional.
Moreover, Mr. Kralovec could not see behind himself. His face was up
against the concrete bench and wall. Under these circumstances the State could not
and did not present substantial evidence that Mr. Kralovec intended to hit or touch
Deputy Michaelson with his foot. State v. Billings, supra.
Because the evidence was not sufficient, the conviction, sentence and
restitution order must be vacated and an acquittal entered.

B. The District Court Erred in Admitting the Audio Recording of Mr.
Kralovec's Encounter with Officer Miller
While Mr. Kralovec's conviction must be vacated because of insufficient
evidence, it is also reversible based on the erroneous admission of the audio from
his encounter with Officer Miller.
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The audio, State's Exhibit 6, begins when Officer Miller stops Mr. Kralovec
from walking on State Street in traffic in the dark and the snow. It ends when
Officer Miller leaves Mr. Kralovec at the jail. Two things are apparent from
listening to the audio: 1) Mr. Kralovec was extremely drunk and highly obnoxious,
insulting and threatening Officer Miller and his police car in extremely vulgar
language; and 2) Officer Miller is everything we want in our police - kind, patient,
calm, and concerned with the well being and safety of even the most belligerent and
irritating drunk.
Originally, the State argued that the encounter between Officer Miller and
Mr. Kralovec was completely unrelated to the battery charge. R 47-48. However,
prior to trial, it changed its position and sought admission of the audio.
The District Court admitted this audio as res gestae stating that the
recording was closely connected temporally with the alleged battery, and the
behavior it reflects - threats of physical violence and belligerent challenges to the
basis for arrest - has a tendency to explain Mr. Kralovec's alleged misbehavior at
the jail. R 149.

Res gestae evidence is evidence intrinsic to the charged offense. State v.
Sheldon, 145 Idaho 225, 228, 178 P.3d 28, 31 (2007).
Evidence of an act is intrinsic when it and evidence of the crime
charged are inextricably intertwined, or both acts are part of a single
criminal episode, or it was a necessary preliminary to the crime
charged. Evidence is inextricably intertwined when it is so
interconnected with the charged offense that a complete account of the
charged offense could not be given to the jury without disclosure of the
uncharged misconduct.
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State u. Whitaher, 152 Idaho 945, 949, 277 P.3d 392, 396 (Ct.App. 2012) (internal
quotations and citations omitted).

Res gestae evidence is an exception to IRE 404(b)'s exclusion of other bad acts
evidence. State v. Blackstead, 126 Idaho 14, 18-19, 878 P.2d 188, 192-93 (Ct.App.
1994). As such, it is must still be excluded pursuant to IRE 403 if its probative
value is substantially outweighed by the danger of unfair prejudicial impact on the
Jury. Id.
Arguably Mr. Kralovec's encounter with Officer Miller is part of a single
episode as it immediately preceded and resulted in his arrival at the jail. However,
the State did not think so, describing it as two "entirely distinct" actions. Moreover,
the audio was not necessary to a complete account of the charged conduct.
Regardless of how Mr. Kralovec felt about being arrested and taken to the jail,
whether 100% happy about it or 100% opposed to it, made no difference to his
culpability once there. The State did not need to present this evidence to
demonstrate his conduct at the jail.
But, even if the audio could be found to be res gestae, its limited probative
value is far outweighed by the danger of unfair prejudice. In the audio, Mr.
Kralovec says "fuck" or "fuck you" 40 times, "shit" five times, "ass" or "asshole" four
times, and "son of a bitch" four times. He threatens Officer Miller and his police
car. At the same time, Officer Miller's responses are calm, patient, polite, and civil.
He demonstrates kindness to a drunk who could have easily been hit and killed as
he wandered about in the dark and the snow in traffic. Thus, the audio creates
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prejudice against Mr. Kralovec and prejudice for law enforcement. This prejudice
was so great that it rendered the audio inadmissible under IRE 403.
The District Court also found that the audio was admissible under IRE
404(b) for purposes of showing an intent to batter Deputy Michaelson. Mr.
Kralovec's threats are all to Officer Miller personally and his particular police car.
Mr. Kralovec makes no threats towards police in general or even police cars in
general. State's Exhibit 6.
IRE 404(b) prohibits introduction of evidence of acts other than the crime
charged if its probative value is entirely dependent upon its tendency to
demonstrate the defendant's propensity to engage in such behavior. State v. Folk,
157 Idaho 869, 876, 341 P.3d 586, 593 (Ct.App. 2014). In this case, the District
Court found that the interactions with Officer Miller indicated an intent to batter
Deputy Michaelson. However, Mr. Kralovec expressed no threats toward officers in
general, only toward Officer Miller in particular. The evidence simply was not
probative of Mr. Kralovec's intentions toward Deputy Michaelson. Rather, it was
evidence of being a generally obnoxious person. As such, the evidence was not
admissible under IRE 404(b).
Moreover, even if admissible, as discussed above, the probative value of the
evidence was substantially outweighed by its prejudicial effect both against Mr.
Kralovec and for law enforcement.
The error was objected to at trial. Thus, the burden is upon the State to
prove it harmless beyond a reasonable doubt. State v. Perry, 150 Idaho 209, 221,
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245 P.3d 961, 973 (2010). In light of the video which clearly shows no kick, the
State cannot demonstrate that the erroneous admission of the audio evidence was
harmless beyond a reasonable doubt. For this reason, if Mr. Kralovec's conviction is
not vacated because it was not supported by sufficient evidence, it must nonetheless
be reversed and a new trial held.
C. The District Court Abused its Discretion in Refusing to Review the

Trial Transcripts and Exhibits Prior to Sentencing

If Mr. Kralovec's conviction is not vacated or reversed as requested above, a
new sentencing hearing is required.
As noted, the judge who sentenced Mr. Kralovec did not preside over the trial
and did not review the trial transcripts and exhibits prior to sentencing. This was
an abuse of discretion.
As noted in State v. Izaguirre, 145 Idaho 820, 824, 186 P.3d 676, 680 (Ct.App.
2008), a trial court abuses its discretion if it unduly limits the information it
considers before ruling upon an ICR 35 motion. By analogy, a trial court abuses its
discretion if it unduly limits the information it considers in initially imposing
sentence. And, of all the information to refuse to consider, the evidence presented
at trial seems the most necessary and basic to the sentencing decision. Without
knowing what was presented at trial, the court cannot make a reasoned decision as
to what term is needed to protect society, provide for rehabilitation and deterrence,
and serve retributive purposes. State v. Toohill, 103 Idaho 565, 650 P.2d 707
(1982).
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As Mr. Kralovec specifically asked the Court to review the transcripts and
exhibits, the error in refusing to do so was an objected to error. As such, the State
must demonstrate it harmless beyond a reasonable doubt. State u. Perry, supra.
Given the paucity of evidence, the State cannot carry its burden. It is not
beyond a reasonable doubt that had the Court actually viewed the video, it would
have not sentenced Mr. Kralovec to a maximum term of five years. It is also not
beyond a reasonable doubt that the Court would have imposed a withheld judgment
with a minimal term of probation had it seen the video.
Because of the abuse of discretion, if no relief is given as to the conviction
itself, a new sentencing is nonetheless required.

V. CONCLUSION
Based on the lack of sufficient evidence, Mr. Kralovec's conviction, sentence
and restitution order should be vacated and an acquittal entered. In the
alternative, based on the erroneous admission of the audio of Mr. Kralovec's
encounter with Officer Miller, the conviction, sentence and restitution order should
be reversed. And, in the final alternative, the sentence should be reversed and a
new sentencing hearing held because the Court abused its discretion in refusing to
review the trial transcripts and exhibits.
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